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August 15 2012 
 
Honorable Molly C. Dwyer, Clerk 
United States Court of Appeals for the Ninth Circuit 
95 Seventh Street 
San Francisco, CA  94103 
 
 RE:  Li v. United States, Case No. 11-35412 
  Reply to Government’s 28(j) Letter 
 
Dear Ms. Dwyer, 
 
 According to the Supreme Court, in order for a regulation to have the force and effect of law, 
“it must [1] have certain substantive characteristics and [2] be the product of certain procedural 
requisites”. Chrysler Corp. v. Brown, 441 U.S. 281, 301 (1979).  See also U.S. v. 53 Eclectus 
Parrots, 685 F.2d 1131, 1136 (9th Cir. 1982).   
 
 With respect to the first requirement, a regulation has “substantive characteristics” if it 
“affect[s] individual rights and obligations”.  441 U.S. at 301.  See, e.g. Accardi v. Shaughnessy, 347 
U.S. 260, 265-267 (1954) (regulation that establishes procedures to be followed in processing 
applicants for suspension of deportation has the force and effect of law); Morton v. Ruiz, 415 U.S. 
199, 235 (1974) (“[w]here the rights of individuals are affected, it is incumbent upon agencies to 
follow their own procedures”); Samirah v. Holder, 627 F.3d 652, 664 (7th Cir. 2010).  
 
 With respect to the second requirement, “[w]hat is important is that the reviewing court 
reasonably be able to conclude that the [statutory] grant of authority contemplates the regulations 
issued”.  441 U.S. at 308.  See also 53 Eclectus Parrots, 685 F.2d at 1136 (the regulation “must have 
been promulgated pursuant to a specific statutory grant of authority and in conformance with the 
procedural requirements [of the APA]”).   
  
 The regulations at issue in this case – 22 C.F.R. §42.51 and 8 C.F.R. §245.1(g)(1) – meet 
these two requirements.  They “regulate the rights and interests” of applicants (they establish the 
order in which visa numbers are allocated to applicants); and they were promulgated in the Federal 
Register after notice and comment, pursuant to a congressional grant of authority.  These regulations 
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are not like the rules at issue in U.S. v. American Production Industries, 58 F.3d 404, 407 (9th Cir. 
1995) (regulation delegating authority to compromise claims is a rule of “agency organization”, not 
a “substantive” rule); Lowry v. Barnhart, 329 F.3d 1019, 1022 (9th Cir. 2003) (rules regarding how 
to file a complaint against an administrative law judge was not based on a congressional grant of 
authority, was not subject to notice and comment, and was like an agency guidance manual); or U.S. 
v. Alameda Gateway Ltd., 213 F.3d 1161, 1168 (9th Cir. 2000) (statements in a guidance manual 
used by district engineers in negotiating agreements with local municipalities were never published 
in the Federal Register and constituted a “general policy statement” rather than a binding 
“substantive rule”). 
 
 
 
       Respectfully submitted, 
 
        
           /s/    Robert Pauw 
 
       Robert Pauw 
       GIBBS HOUSTON PAUW 
       Counsel for Petitioner 
 
 
cc:   Aaron Goldsmith 
 Office of Immigration Litigation 
 Civil Division, Department of Justice 
 P.O. Box 868, Ben Franklin Station 
 Washington, D.C.  20044 
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